
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



48 KOGEKS et <A. v. UNION CENT. LIFE INS. CO. 

Supreme Court of Indiana. 
KOGEKS el al. v. UNION CENT. LIFE INS. CO. 

If a complaint shows the plaintiff entitled to part of the relief demanded, 
it will be good on demurrer. 

A married . woman, who represents that she is executing a mortgage to 
secure money for her own use is estopped, as against one who in good faith, 
and after diligent inquiry, relies on such representations, from averring that 
she executed the mortgage as surety for her husband. 

Appeal from Superior Court, Vigo county. 

MoNrM & MoNutt and Pierce & Davis, for appellants. 

H. B. Jones, for appellee. 

The opinion of the court was delivered by 

Elliott, J. — The appellee's complaint is founded upon 
promissory notes executed by Mary Jane Rogers, and a mort- 
gage securing them executed by her and her husband, Newton 
Rogers. The complaint is attacked by the assignment of errors 
jointly made by the appellants, and, as the complaint is certainly 
good as to one of them, the attack must fail even if it were 
conceded that it was bad as to one of them. It is well settled 
that a joint assignment of errors will not prevail if the com- 
plaint is good as to one of the appellants : Hoes v. Boyer, 108 
Ind. 494; Hochstedlerv. Hoehstedler, 108 Ind. 506. We need 
not, therefore, inquire whether the complaint is bad as to one of 
the appellants, for, if we find it good as to either, we must hold 
the attack upon it to be unavailing. 

The only points made against the complaint which affects 
both appellants are that it fails to aver that the notes are due 
and unpaid, and also fails to show to whom the notes are pay- 
able. The second point is based on a misapprehension of the 
record, for the notes filed with the complaint show who the 
payee is, and it is also shown in the body of the pleading that 
the appellee is the payee of the notes. The first point is not 
well taken, because, as to some of the notes, it is distinctly 
averred that they are due and unpaid, and this would entitle 
the plaintiff to some part, at least, of the relief demanded. It 
is well settled that a complaint which shows the plaintiff enti- 
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tied to some relief will repel a demurrer : Bayless v. Glenn, 72 
Ind. 5. But we think the complaint shows by fair implication 
that all of the notes were due and unpaid, and this is certainly 
sufficient after verdict. 

Mary J. Rogers alleges, in her separate answer, that at the 
time she executed the notes and mortgage she was a married 
woman and the owner of the property mortgaged; that she exe- 
cuted the notes and mortgage as surety for her husband, and for 
no other consideration. The appellee replied to this answer in 
six paragraphs. To the third, fourth, fifth, and sixth paragraphs 
of this reply the appellant demurred. The demurrers were not, 
however, addressed to each paragraph of the reply, but to all 
the paragraphs collectively. If any one of these paragraphs 
was good, there was no error in overruling the demurrer. 

We think that some of the paragraphs were good. The facts 
pleaded show that the appellee was informed by Mrs. Rogers 
that the money she sought to obtain was for her own benefit ; 
that she was not undertaking as the surety of her husband ; 
that the appellee believed her statements, and, relying on their 
truth, loaned her the money she desired ; and they show also, 
that the appellee rightfully relied on her representations. Our 
decisions -establish the rule that a married woman may estop 
herself by her conduct from denying that a loan effected by her 
was for her benefit. As said in Orr v. White, 106 Ind. 341 • 
" She may now be bound by an estoppel in pais like any other 
person." This has been expressly ruled in other cases : Vogel v. 
Leichner, 102 Ind. 55; Cupp v. Campbell, 103 Ind. 213; Ward 
v. Berkshire Life Ins. Co., 108 Ind. 301. In the case last cited 
the facts were very similar to those pleaded in the reply 
before us, and, after a full discussion of the question, it was 
held that the married woman was estopped to deny that the 
money was obtained for her own benefit. We did not hold in 
that case that the form or recitals of the contract will work an 
estoppel, nor do we so hold in this. What we hold is that by 
her conduct and representations, relied upon by one who con- 
tracted with her in good faith, she is estopped to deny the 
character of her contract. If the party with whom she con- 
tracts does not act in good faith, or if he knows or has the 
means of ascertaining the truth, he cannot successfully insist 
Vol. XXXVI.— 7 



50 KOGERS et al. v. UNION CENT. LIFE INS. CO. 

upon an estoppel. But the presumption is against bad faith, 
and until the contrary appears that presumption must pre- 
vail. 

We think that we were right in holding that, where it appears 
that the disability of coverture exists, it devolves upon the 
party seeking the judgment to show that the contract was one 
which the married woman had capacity to make : Vogel v. 
Leichner, supra; Oupp v. Campbell, supra. But this does not 
prevent the party from showing that he relied upon the conduct 
of the married woman. It would be a fraud which she will 
not be allowed to perpetrate for her to repudiate her representa- 
tions as against one who has in good faith relied upon them. 
Our decisions all recognize the rule that, under the provisions 
of the Act of 1881, a married woman may be estopped, and 
that when she attempts to deny what she has previously affirmed, 
she is guilty of a legal fraud. Upon the admitted facts stated 
in the reply, the appellant, Mary J. Rogers, was estopped to 
deny the character of the contract into which she entered. 

There was no error in refusing a jury trial. The suit was of 
equitable cognizance, and the whole issue became one for the 
Chancellor, and not for the jury ; Carmichael v. Adams, 91 
Ind. 526 ; Field v. Holzman, 93 Ind. 205 ; Quarl v. Abbctt, 102 
Ind. 233-239 ; Brown v. Russell, 105 Ind. 46, and cases cited. 

It is contended that the judgment should be reversed because 
the bill of exceptions does not show that any evidence was 
given, but does show that testimony was offered. The appel- 
lants take a very erroneous view of the subject. Upon them 
rests the burden of showing error in the record, and if all the 
evidence was necessary to show this, it was for them to bring it 
into the record. If the evidence is not all in the record, the 
presumption that the trial court did right will prevail. If the 
bill of exceptions is defective, the appellants must suffer, and 
not the appellee. Judgment affirmed. 

The only question of general in- certain facts, which induces him to act 

terest involved in this case is, whether on that belief, so as to alter his pre- 

and how the doctrine of estoppel is vious condition, the former is es- 

applied to a married woman ? Estop- topped from averring against the latter 

pel is where a person sui juris, by a different state of facts as existing at 

words or conduct intentionally causes the same time : 1 Saund. 326 ; Pickard 

another to believe in the existence of v. Sears, 6 A. & E. 469 ; 2 Nev. & P. 
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488 ; Mediant!) v. Horan, 49 N. Y. Ill ; 
Anthony v. Stephens, 43 Ga. 241 ; Cady 
v. Owen, 34 Vt. 598 ; Lyman v. Cess- 
ford, 15 Iowa 229. And such estoppel 
operates only in favor of parties af- 
fected, and not in favor of those upon 
whom it had no influence : Whedonv. 
Champlin, 59 Barb. 62 ; Crenshaw v. 
Creek, 52 Mo. 98 ; Malony v. Horan, 
49 N. Y. Ill ; Guthrie v. Howard, 32 
Iowa 54 ; MeDanid v. Carver, 40 Ind. 
250; Van Metre v. Wolf, 27 Iowa 341. 
It may be affirmed that the full 
doctrine of estoppel has not been ap- 
plied to a married woman, because 
she is more or less under certain dis- 
abilities and is not in fact sui juris : 
Stephenson v. Osborne, 41 Miss. 119; 
Lowell v. Daniels, 2 Gray 161 ; Keen 
v. Hartman, 12 Wright (Pa.) 497; 
Keen v. Col-eman, 3 Id. 299 ; Martin 
v. Martin, 22 Ala. 86 ; Lothrop v. Fos- 
ter, 51 Me. 367 ; Burns v. Lynde, 6 
Allen 305 ; Towles v. Fisher, 77 N. C. 
443 ; layman v. Cessford, 15 Iowa 233. 
Hence, as a married woman had no 
capacity to make a contract at com- 
mon law, any attempted or quasi con- 
tract she might enter into were void, 
and did not create an estoppel : Glid- 
den v. Strupler, 2 P. F. Sm. 400 ; Plu- 
mer v. Lord, 5 Allen 460 ; Davenport 
v. Nelson, 4 Camp. 25 ; Bodine v. Kil- 
leen, 53 N. Y. 93 ; Todd v. Railroad, 
19 Ohio St. 514; for the very good 
reason that if she could bind herself 
by way of estoppel, this would destroy 
her incapacity to contract at common 
law and present the contradictions, 
that although at common law a mar- 
ried woman cannot enter into a con- 
tract, yet she can make such contract 
by way of estoppel. The statutory 
enactments changing the common law 
with respect to married women en- 
larged her capacity to contract and 
carried with it the doctrine of estop- 
pel in proportion to the enlargement 
of her power to contract and other sui 



juris powers: Richardson v. H'Mle, 
31 Ind. 119; Witbeck v. Witbeck, 25 
Mich. 439 ; Reagan v. Holliman, 34 
Tex. 403; Hoxie v. Price, 31 Wis. 82; 
Canty v. Sanderford, 37 Ala. 91 ; In re 
Lush's Trust,!.. R., 4 Ch. Ap. 591; 
Drake v. Clover, 30 Ala. 382 ; Palmer 
v. Cross, 1 Sm. & M. 48 ; Towlers v. 
Fisher, 77 N. C. 443 ; Lyman v. Cess- 
ford, 15 Iowa 233 ; Schwartz v. Saun- 
ders, 46 111. 18 ; Coal Co. v. Pasco, 79 
Id 170; Sharpe v. Foy, L. R , 4 Ch. 
Ap. 35 ; Jones v. Frost, L. R., 7 Ch. 
Ap. 773 ; cmlra, Betnis v. Call., 10 
Allen 512; Palmer v. Cross, 1 Sm. & 
M. 48 ; Rangeley v. Spring, 21 Me. 130. 
In proportion, therefore, as the en- 
abling statutes have removed a mar- 
ried woman's disabilities under the 
common law, so her capacity to be 
bound by estoppel is also enlarged; 
and conversely, in proportion as the 
common law disabilities remain, or 
exist, so also the doctrine of estoppel 
does not operate, and does not apply : 
Bodine v. Killeen, 53 N. Y. 93 ; Lyman 
v. Cessford, 15 Iowa 229; Grove v. 
Jeager, 60 111. 249 ; Schwartz v. Saun- 
ders, 46 Id. 18; hence, acts which be- 
fore the enabling statute would not 
have bound a married woman by way 
of estoppel may do so now, under 
these statutes, upon the principle 
above stated : Lyman v. Cessford, 
supra; Grovev. Jeager, supra; Upshaw 
v. Gibson, 53 Miss. 344. But as there 
are no enabling statutes which make 
a married woman sui juris in every 
respect without qualification or lim- 
itation, and as a married woman can 
only contract with respect to her 
separate estate, the law of estoppel 
can only attach to that separate estate 
directly or indirectly : Wood v. Terry, 
30 Ark. 393. 

The doctrine of estoppel as applied 
under the enabling statutes to the acts 
of a married woman arises out of, and 
has its origin in, fraud— some affirma- 
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tive act of fraud, upon which a pru- 
dent person might and did rely to his 
injury: Towles v. Fisher, 77 N. C. 
443; Schwartz v. Saunders, 46 111.18; 
Sharpe v. Foy, L. R., 4 Ch. Ap. 35; 
Jones v. Frost, L. R., 7 Ch. Ap. 773; 
not a silent or passive act, such as 
mere silence in regard to her rights: 
U. S. Bankr. Lee, 13 Pet. 118 ; Palmer 
v. Cross, 1 Sra. & M. 68 ; Drake v. 
Glover, 30 Ala. 382 ; Havener v. God- 
frey, 3 W. Va. 426 ; contra, Lindner v. 
Sahler, 51 Barh. 322; Carpenter v. 
Cbrpenfer, 10 C. E. Green 194, but a 
positive, active, fraudulent act or 
statement : Ainsley v. Mead, 3 Lans. 
116; Westgale v. Munroe, 100 Mass. 
227 ; such as where she made a sworn 
disclaimer of ownership : Cooky v. 
Steele, 2 ; Head 605 ; Lathrop v. Asso- 
ciation, 45 Ga. 483 ; Cravens v. Booth, 
8 Tex. 243 ; or where she announced 
at the sale of her husband's real estate 
that she would not claim dower, and 
the purchasers, relying upon her 
statement, made the purchase: Con- 
nolly v. Branstler, 3 Bush 702; or her 
false recitals in her deed : Jones v. 
Frost, L. R., 7 Ch. Ap. 773 ; or her 
active connivance in her husband's 
fraud, produced by her loaning her 
credit for that fraudulent purpose: 
Anderson v. Armstead, 69 111. 456; 
Bodine v. Killeen, 53 N. Y. 93 ; Ander- 
son v. CRielly, 54 Barb. 620; or 
knowingly permitting her husband to 



obtain credit on the faith of property 
which in truth belongs to her : Besson 
v. Eveland, 11 C. E. Green 471; Zim- 
mer v. Dansby, 56 Ga. 79. See Dayton 
v. Fisher, 34 Ind. 356. 

A married woman can only be 
divested of her separate estate in the 
method and manner prescribed by the 
law: Morrison v. Wilson, 13 Cala. 
498; Mcintosh v. Smith, 2 La. Ann. 
758 ; Bisland v. Provasty, 14 La. Ann. 
169; and as estoppel applies to exe- 
cuted, not executory, contracts of a 
married woman, every contract which 
she, by false representations, induces 
another to enter into with herself, is 
not an estoppel : Keen v. Hartman, 
12 Wright (Pa.) 497 ; Keen v. Col-e- 
man, 3 Id. 299 ; Lowell v. Daniels, 2 
Gray 161. It depends upon the line 
of demarkalion above stated, and con- 
taining in some degree the elements 
of fraud, and injury or damage to an- 
other : Sexton v. Wheaton, 8 Wheat. 
238; Lane v. Berry, 2 Duv. 282; 
Mounger v. Duke, 53 Ga. 281 ; Brown 
v. Kimbrouffh, 51 Ga 35. 

The general rule is that in propor- 
tion as a married woman's disabilities 
at common law are removed by the 
enabling statutes, she is within that 
degree bound by estoppel in pais like 
any person sui juris. 



John F. Kelly. 



Bellaire, Ohio. 



■Court of Appeals of Kentucky. 

WHEAT v. BANK OF LOUISVILLE. 

The appellee, a banking corporation, was a creditor to a large amount of the 
firm of W. & D., and its president, without express authority, and without 
advising the directors, agreed to a composition between the firm and its cred- 
itors. The directors held meetings between the time of the failure of W. & 
D. and the proposal of a composition, and also between the time of the pro- 
posal and the time of the acceptance of the composition. The board took no 
action in the matter, but at its meetings each member had expressed oppcsi- 



